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IN THE COURT OF ASSISTANT SESSIONS JUDGE: UDALGURI, ASSAM 

SESSIONS-09 (U)/2017 

u/s- 376/417 IPC 

THE STATE OF ASSAM                   -------- Miss „S‟ (Informant). 

            -Vs- 

SRI SUKEN DEBNATH                         -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED MR, (LL.M, AJS) 

                 Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr Rajib Sharma                    : Ld Addl. PP for the State. 

  (2) Mr C. N Choudhury                  : Ld Defence Counsel.  

EVIDENCE RECORDED ON               : 07.06.2006, 21.09.2006 & 12.01.2007.                        

ARGUMENTS HEARD ON                 : 07.06.2017 & 28.07.2017. 

JUDGMENT DELIVERED ON                : 10.08.2017. 

J U D G M E N T 

1.         The prosecution case in brief is that on 25.02.2004 one Smti „S‟  (actual 

name is withheld in order to conceal the identity of the rape victim)  lodged an 

ejahar in the O/C Khoirabari P.S stating inter alia that the accused Sri Suken 

Debnath, who is a goldsmith at Khoirabari Town, proposed to marry her with 

great care and love and he also used to give her clothes and other articles. It is 

further stated that Sri Suken Debnath promised to take her to his house by 

marrying her and also committed sexual intercourse with her by force, as a 

result of which she became pregnant but her pregnancy was terminated by Sri 

Suken Debnath by administering some medicines to her. It is further stated that 

she allowed Sri Suken Debnath to have sexual intercourse with her with firm 

belief that he would marry her, but lateron suspicion raised that Sri Suken 

Debnath would marry someone else by leaving her. Hence the case. 
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2.         On receipt of the ejahar, Khoirabari P.S Case No-11/04, u/s-376/417 IPC 

was registered against the accused Sri Suken Debnath. Investigation into the 

case was commenced and after completion of the investigation, charge-sheet 

u/s-376/417 IPC was submitted against the accused Sri Suken Debnath, to face 

the trial.  

3.          Before proceeding further it needs to be mentioned here that the case 

was originally pending in the Court of Hon‟ble Sessions Judge Darrang, 

Mangaldai upon committal thereof by the ld CJM, Mangaldoi but lateron the case 

was transferred to the Court of Hon‟ble Sessions Judge, Udalguri on 

jurisdictional ground. Then the Hon‟ble Sessions Judge, Udalguri transferred this 

case to this Court for proceding further with the trial. 

4.         When the trial commenced, the accused appeared before the Court to 

face trial. After hearing both the sides and perusing the case record, charges in 

writing u/s-376/417 IPC were framed. On being read over and explained the 

contents of the charges u/s-376/417 IPC, the accused pleaded not guilty and 

claimed to face the trial. 

5.          Points for Determination:- After considering the materials on record, 

I have found the following points for determination- 

             I) Whether the accused Sri Suken Debnath committed rape on the 

informant/victim Miss „S‟ few months prior to the month of June, 2005? 

& 

            II) Whether the aforesaid accused cheated Miss „S‟ by dishonestly 

inducing her to submit her to sexual intercourse with him with false 

assurance to marry her?       

6.          To bring home its charges, the prosecution side examined seven (7) 

witnesses namely, Miss „S‟, (informant/victim) as PW-1, Sri Bhaben Debnath as 

PW-2, Sri Ratan Debnath as PW-3, Sri Subal Debnath as PW-4, Mustt Sahera 

Begum as PW-5, Dr Durgeswar Sarma as PW-6 and SI Ayub Ali as PW-7. The 

prosecution side exhibited the ejahar as Ext-1, Statement of Victim u/s-164 



      STATE OF ASSAM   -Vs-  SRI SUKEN DEBNATH 
 

Page 3 of 14                                                           Sessions-09 (U)/2017 

 

Cr.PC as Ext-2, Medical Report of Victim as Ext-3.  After the closure of 

prosecution evidence, the accused was examined u/s-313 Cr.P.C, wherein his 

stand was of total denial. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.        PW-1 Miss „S‟, the informant/vicitm of this case, stated in her deposition 

that the accused Sri Suken Debnath was in love with her and he promised to 

marry her but lateron he did not marry her. PW-1 further stated that the 

accused used to visit her house with a promise to marry her and she had also 

visited the house of the accused. PW-1 further stated that the accused 

committed sexual intercourse with her with a promise to marry her due to which 

she became pregnant. PW-1 further stated that the accused caused termination 

of her pregnancy by administering some medicines to her. PW-1 further stated 

that the accused committed sexual intercourse with her for a period of 2 years 

with a promise to marry her. Prosecution exhibited the ejahar as Ext-1 and the 

signature of PW-1 as Ext-1(1). PW-1 further stated that after the lodging of this 

case, her statement was recorded in the Court and she was also medically 

examined. Prosecution exhibited the statement of victim u/s- 164 Cr.PC as Ext-2 

and the signature of PW-1 as Ext-2(1) and Ext-2(2). During cross examination, 

PW-1 admitted that both of them were in love with each other. PW-1 further 

admitted that her family members knew about her sexual intercourse with the 

accused as well as of her becoming pregnant. PW-1 denied that she was not 

subjected to sexual intercourse by the accused or that she did not become 

pregnant or that the accused did not administer medicines to her for terminating 

pregnancy.  

9.   PW-2 Sri Bhaben Debnath stated in his deposition that the accused 

used to visit the house of the informant/victim frequently. PW-2 further stated 

that one day while the informant/victim was going to the shop of the accused, 

the informant/victim, on being asked by him, told him that the accused had 
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promised to marry her. PW-2 further stated that he heard from the family 

members of the informant/victim that the informant/victim became three 

months pregnant and then regarding the miscarriage of pregnancy. During cross 

examination, PW-2 admitted that he did not ask anything about the incident to 

the accused. PW-2 also admitted that the shop of the accused is situated nearby 

his shop. PW-2 further admitted that the shop of the accused is situated in the 

land of one Gayanandra Debnath who resides alongwith his family members in 

the back side of the shop. PW-2 further admitted that the accused married the 

daughter of the Gayanandra Debnath but she has expired. PW-2 further 

admitted that the informant/victim did not tell him anything about the incident.  

10.          PW-3 Sri Ratan Debnath, who is the brother of the informant/victim, 

stated in his deposition that the informant was born in the year 1983 but lateron 

he stated that he did not know the exact year of birth of the informant/victim. 

PW-3 further stated that the accused used to visit his house and promised to 

marry his sister. PW-3 further stated that his sister became pregnant due to the 

sexual intercourse by the accused with his sister but the pregnancy of his sister 

was terminated by the accused by administering tablet. PW-3 further stated that 

the accused refused to marry her sister lateron. During cross examination, PW-3 

admitted that he came to know about the pregnancy of his sister 2 (two) 

months prior to the lodging of this case.   

11.      PW-4 Sri Subal Debanth stated about his ignorance of the subject 

matter of this case. PW-4 was declared hostile by the prosecution. During cross 

examination by the prosecution, PW-4 denied each and everything as were 

asked by the prosecution.  

12.       PW-5 Mustt Sahera Begum also stated about her ignorance of this case. 

PW-5 was also declared hostile by the prosecution but nothing could be brought 

out by the prosecution by cross-examining her.  

13.        PW-6 Dr Durgeswar Sarma stated in his deposition that on 26.02.2004 

while he was working as M & HO-1 at Mangaldai Civil Hospital, he examined one 

Miss „S‟ on police requisition and found her secondary sex character well 
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developed. PW-6 further stated that Hymen was found absent and no 

spermatozoa was seen. PW-6 also stated that no comment could be given 

regarding sexual intercourse at that time of examination. Prosecution exhibited 

Medical Report as Ext-3 and signature of PW-6 as Ext-3(1). During cross 

examination, PW-6 admitted that no attempt was made by him to ascertain age 

of the victim.      

14.    PW-7 SI Md Ayub Ali stated in his deposition that he investigated the 

case and visited the place of occurrence, sent the victim Kempi Debnath to 

Mangaldai Civil Hospital for medical examination and produced her before the 

Court for recording her statement u/s-164 Cr.PC. PW-7 further stated that he 

also recorded the statement of the witnesses u/s- 161 Cr.PC and arrested the 

accused and forwarded him to the Court. PW-7 further stated that in the midst 

of the investigation as he received the transfer order, he handed over the case 

dairy to his successor. PW-7 also stated that his successor SI Kumud Sarma 

submitted the charge-sheet against the accused to face the trial u/s-376/417 

IPC. During cross examination, PW-7 admitted that Bhupen Debanth stated 

before him that he heard from the victim that accused had assured her to 

marry. PW-7 further admitted that PW-2 did not state before him that the victim 

told him that the accused had assured her to marry. PW-7 further admitted that 

Ratan Debnath (PW-3) did not state before him that the victim Miss „S‟ told her 

that the child in her womb was miscarried by the accused by taking tablet.   

POINT NO-I: 

15.          In order to decide as to whether the accused committed rape on the 

victim, let me first reproduce the provisions of Section-375 IPC, which defines 

rape. Section-375 IPC provides that a man is said to commit ''rape'' who, except 

in the case herein after excepted, has sexual intercourse with a woman under 

circumstances falling under any of the six following descriptions:-  

Firstly --- Against her will, 

Secondly -- without her consent,  
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Thirdly- With her consent, when her consent has been obtained by putting her 

or any person in whom, she is interested in fear of death or of hurt,  

Fourthly-- when her consent,when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married,  

Fifthly-- with her consent, when, at the time of giving such consent by reason of 

unsoundness of mind or intoxication or the administration by him personally or 

through another of any stupefying or unwholesome substances, she is unable to 

understand the nature and consequences of that to which she gives consent.  

Sixthly-- With or without her consent, when she is under sixteen years of age.  

16.       From the definition of rape, it reveals that the age of the prosecutrix and 

the consent of the prosecutrix is vital to constitute an offence of rape. 

Prosecution side has not produced any document to prove the age of the 

prosecutrix. From the evidence of doctor (PW-6), it is seen that the doctor did 

not mention the radiological age of the victim (PW-1). Further during cross 

examination, PW-6 admitted that no attempt was made by him to ascertain the 

age of the victim.  So in this case there is no other option but to rely on the age 

of the victim (PW-1) as mentioned by her in her statement (u/s-164 CrPC) 

before the Court. It can be seen that the statement of the victim u/s-164 CrPC 

was recorded immediately after the registration of FIR. The prosecution side 

exhibited the statement of the victim u/s-164 CrPC as Ext-3, wherein the victim 

(PW-1) stated her age to be 16 years. As stated above, the prsoecution failed to 

produce any age proof document of the prosecutrix. So, it can be said that the 

age of the prosecutrix was not below 16 years at the time of alleged incident. 

So, in this case the consent of the prosecutrix is very vital in as much as the 

consent of victim in this case would absolve the accused of an offence u/s-376 

IPC. 

17.       Turning to the evidence of PWs, it can be seen that the informant/victim 

(PW-1) stated in her deposition that the accused Sri Suken Debnath was in love 

with her and he promised to marry her but lateron he did not marry her. PW-1 
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further stated that the accused used to visit her house with a promise to marry 

her and she had also visited the house of the accused. PW-1 further stated that 

the accused committed sexual intercourse with her with a promise to marry her 

due to which she became pregnant. PW-1 further stated that the accused 

caused termination of her pregnancy by administering some medicines to her. 

PW-1 further stated that the accused committed sexual intercourse with her for 

a period of 2 years with a promise to marry her. During cross examination, PW-1 

admitted that both of them were in love with each other. PW-1 further admitted 

that her family members knew about her sexual intercourse with the accused as 

well as of her becoming pregnant. So it is evident from the deposition of PW-1 

that the accused did not have sexual intercourse with her by force rather she 

had consent in the same. No other witnesses stated that the accused had sexual 

intercourse with the victim (PW-1) by force. As stated above, the vital witness 

i.e victim (PW-1) nowhere stated in her deposition that the accused committed 

sexual intercourse with her against her will. It has already been decided that the 

victim (PW-1) was not below sixteen (16) years at the time of the alleged sexual 

intercourse with her. Had the victim (PW-1) been below the age of sixteen years 

at that time, the offence would have been complete innrespective of the consent 

of the victim. Further there is nothing on record to show that the consent was 

given by the victim under fear of injury or under a misconception of fact, the 

existence of which would have vitiated the consent. The case in hand is also not 

falling in any other descriptions as mentioned in Section-375 IPC. The MO (PW-

6) also could not give any opinion regarding sexual intercourse with the victim. 

Situated thus I have nothing to hesitate in holding that the prosecution has 

failed to prove beyond reasonable doubt that the accused committed rape on 

the victim Miss „S‟. Hence the point in hand is decided against the prosecution. 

POINT NO-II: 

18.          Further allegation of the prosecution is that the accused cheated the 

informant/victim by dishonestly inducing her to submit her to sexual intercourse 

with him with false assurance to marry her. As such it has to be decided as to 

whether the prosecution is able to bring home the ingredients of an offence u/s-
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417 IPC. To prove the charge u/s-417 IPC, the prosecution has to bring home 

the following ingredients:-  

 (i) deception of a person;  

 (ii) whereby, fraudulently or dishonestly, inducing the person, so deceived, to 

deliver any property to any person or to consent that any person shall retain any 

property, or  

(iii) intentionally inducing that person to do or omit to do anything, which he 

would not do or omit if he were not so deceived, and which act or omission 

causes or is likely to cause damage or harm to that person in body, mind, 

reputation or property.  

19.        It is settled law that in order to make out a case of vitiated consent i.e. 

a consent based upon an unfulfilled promise of marriage, or to make out a case 

of deception or deceiving any person by intentionally inducing the person who 

was deceived to do anything which he or she would not do if he or she were not 

so deceived, u/s-415 IPC (punishable u/s-417 I.P.C), it is to be established that 

the necessary mens rea or the intention to deceive was present at the time of 

commission of the act complained of or at the time the promise to marry was 

made. It is the mental state of the accused at the relevant time which is the 

determining factor. Therefore, the question that arises is whether the accused 

had no intention to marry the prosecutrix at the time he made such promise of 

marriage, whereafter the prosecutrix indulged in sexual intercourse with the 

accused. 

20.        As this juncture, it would be apposite to refer some of the preceedents 

on the point in hand.  

21.         In Pradeep Kumar @ Pradeep Kumar Verma -Vs- State of Bihar 

[AIR 2007 SC 3059] the Hon'ble Apex Court observed :  

“The crucial expression in Section-375 IPC defines rape as against her will. It 

seems to connote that the offending act was done despite resistance and 

opposition of the woman. The Penal Code does not define consent in positive 
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terms but what cannot be regarded as consent is explained by Section-90 IPC 

which reads as follows: consent given firstly under fear of injury and secondly 

under a misconception of fact is not consent at all. That is what is explained in 

first part of Section-90 IPC. There are two grounds specified in Section-90 IPC 

which are analogous to coercion and mistake of fact which are the familiar 

grounds that can vitiate a transaction under the jurisprudence of our country as 

well as other countries. The factors set out in first part of Section-90 IPC are 

from the point of view of the victim and second part of Section-90 IPC enacts 

the corresponding provision from the point of view of the accused. It envisages 

that the accused has knowledge or has reason to believe that the consent was 

given by the victim in consequence of fear of injury or misconception of fact. 

Thus the second part lays emphasis on the knowledge or reasonable belief of 

the person who obtains the tainted consent. The requirements of both the parts 

should be cumulatively satisfied. In other words, the Court has to see whether 

the person giving the consent has given it under fear or misconception of fact 

and the court should also be satisfied that the person doing the act i.e. the 

alleged offender is conscious of the fact or should have reason to think that but 

for the fear or misconception, the consent would not have been given. This is 

the scheme of Section-90 IPC which is couched in negative terminology.  

22.       In Jayanti Rani Panda -Vs- State of West Bengal [1984 CriLJ 

1535],  the allegation of the complainant was that the accused used to visit her 

house and proposed to marry her. She consented to have sexual intercourse 

with the accused on a belief that the accused would really marry her. The 

Hon'ble Calcutta High Court observed :  

       “But one thing that strikes us is ... why should she keep it a secret from her 

parents if really she had belief in that promise. Assuming that she had believed 

the accused when he held out a promise, if he did at all, there is no evidence 

that at that time the accused had no intention of keeping that promise. It may 

be that subsequently when the girl conceived the accused might have felt 

otherwise. But even then the case in the petition of complainant is that the 

accused did not till then back out. Therefore it cannot be said that till then the 
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accused had no intention of marrying the complainant even if he had held out 

any promise at all as alleged.”  

         The Hon'ble High Court further observed: “The failure to keep the promise 

at a future uncertain date due to reasons not very clear on the evidence does 

not always amount to a misconception of fact at the inception of the act itself. 

In order to come within the meaning of misconception of fact, the fact must 

have an immediate relevance. The matter would have been different if the 

consent was obtained by creating a belief that they were already married. In 

such a case the consent could be said to result from a misconception of fact. But 

here the fact alleged is a promise to marry we do not know when. If a full-

grown girl consents to the act of sexual intercourse on a promise of marriage 

and continues to indulge in such activity until she becomes pregnant it is an act 

of promiscuity on her part and not an act induced by misconception of fact. 

Section-90 IPC cannot be called in aid in such a case to pardon the act of the 

girl and fasten criminal liability on the other, unless the court can be assured 

that from the very inception the accused never really intended to marry her.  

23.     In Uday -Vs- State of Karnataka [2003 Cri LJ 1539] it was observed: 

          “It therefore appears that the consensus of judicial opinion is in favour of 

the view that the consent given by the prosecutrix to sexual intercourse with a 

person with whom she is deeply in love on a promise that he would marry her 

on a later date, cannot be said to be given under a misconception of fact. A false 

promise is not a fact within the meaning of the Code. We are inclined to agree 

with this view, but we must add that there is no straitjacket formula for 

determining whether consent given by the prosecutrix to sexual intercourse is 

voluntary, or whether it is given under a misconception of fact. In the ultimate 

analysis, the tests laid down by the courts provide at best guidance to the 

judicial mind while considering a question of consent, but the court must, in 

each case, consider the evidence before it and the surrounding circumstances, 

before reaching a conclusion, because each case has its own peculiar facts 

which may have a bearing on the question whether the consent was voluntary, 

or was given under a misconception of fact. It must also weigh the evidence 
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keeping in view the fact that the burden is on the prosecution to prove each and 

every ingredient of the offence, absence of consent being one of them. 

24.      Analysing Uday's case, the Hon'ble Supreme Court in Pradeep Kumar 

(Supra) held : “While we reiterate that a promise to marry without anything 

more will not give rise to misconception of fact within the meaning of Section-90 

IPC, it needs to be clarified that a representation deliberately made by the 

accused with a view to elicit the assent of the victim without having the 

intention or inclination to marry her, will vitiate the consent. If on the facts it is 

established that at the very inception of the making of promise, the accused did 

not really entertain the intention of marrying her and the promise to marry held 

out by him was a mere hoax, the consent ostensibly given by the victim will be 

of no avail to the accused to exculpate him from the ambit of Section 375 clause 

second.”  

25.       In Dilip Singh alias Dilip Kumar -Vs- State of Bihar [AIR 2005 SC 

203] the Hon'ble Supreme Court took the view that the prosecutrix had taken a 

conscious decision to participate in the sexual act only on being impressed by 

the accused who promised to marry her, but accused's promise was not false 

from its inception with the intention to seduce her to sexual act. Therefore, the 

crucial point is whether the accused had the intent to deceive i.e. the necessary 

mens rea at the inception.  

26.        In Yedla Srinivasa Rao -Vs- State of A.P. [ (2006) 11 SCC 615], the 

Hon'ble Apex Court laid emphasis on the evidence led which would vary from 

case to case and that involuntariness of consent or otherwise would depend on 

the facts of each case.  

27.         Reverting to the case in hand, the informant/vicitm (PW-1) stated in 

her deposition that the accused Sri Suken Debnath was in love with her and he 

promised to marry her but lateron he did not marry her. PW-1 further stated 

that the accused used to visit her house with a promise to marry her and she 

had also visited the house of the accused. PW-1 further stated that the accused 

committed sexual intercourse with her with a promise to marry her due to which 
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she became pregnant. PW-1 further stated that the accused caused termination 

of her pregnancy by administering some medicines to her. PW-1 further stated 

that the accused committed sexual intercourse with her for a period of 2 years 

with a promise to marry her. PW-1 nowhere stated in her evidence that the 

accused had no intention to marry the prosecutrix at the time he made such 

promise of marriage, whereafter she indulged in sexual intercourse with the 

accused. If a person having a wife living indulges in such activities of sexual 

intercourse with a promise to marry her, a reasonable presumption, though not 

necessarily in all cases, may be drawn to the effect that the said person had no 

intention to marry the prosecutrix at the time of making such promise. But in 

this case, the situation is different as the wife of the accused had expired. It can 

be seen that PW-2 admitted that the shop of the accused is situated in the land 

of one Gayanandra Debnath who resides alongwith his family members in the 

back side of the shop. PW-2 further admitted that the accused married the 

daughter of the Gayanandra Debnath but she has expired. There is also no 

whisper by the victim (PW-1) that the accused refused to marry her on being 

asked by her or by any of her family members. PW-2 and PW-3 also did not 

whisper that the accused had no intention to marry the prosecutrix at the time 

he made such promise of marriage or that they approached the accused or his 

family members for materialising the marraige. PW-4 and PW-5 stated about 

their ignorance of this case. Admittedly the accused had sexual intercourse with 

the victim (PW-1) with the consent of the victim. But the victim‟s stand is that 

she consented to sexual intercourse with the accused on a promise by the 

accused that he would marry her. In this regard, it is seen from the aforesaid 

discussion that the prosecution has failed to prove by adducing concrete 

evdience that the accused had no intention to marry the victim while indulging 

in sexual intercourse, if any, with her.   

28.      The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On a threadbare assessment and 

appreciation of the evidence on record and in the light of aforesaid discussion, it 

cannot be said with any degree of certainty that the accused cheated Miss „S‟ by 
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dishonestly inducing her to submit her to sexual intercourse with him with false 

assurance to marry her. As such I have no hesitation to hold that the 

prosecution has failed to bring home the ingredients of offence u/s-417 IPC 

against the accused beyond all reasonable doubt. Hence the point in hand is 

decided against the prosecution. 

29.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Suken Debnath beyond reasonable doubt. As such, 

the accused is acquitted of the charge levelled against him. So, the accused be 

set at liberty forthwith. 

30.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Section- 437-A Cr.PC. 

31.          Given under my hand and seal of this Court on this 10th day of August, 

2017.            

                                                                                                                                                                                                                                                                         

                                                             (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                   Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                              : Miss „S‟; 

          II) PW-2                              : Sri Bhaben Debnath; 

 III) PW-3                             : Sri Ratan Debnath; 

 IV) PW-4                              : Sri Subal Debnath;                      

 V) PW-5                               : Mustt Sahera Begum; 

         VI) PW-6                               : Dr Durgeswar Sarma & 

 VII) PW-7                             : SI Md Ayub Ali. 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                               : ejahar; 

           II) Ext-2                              : Statement of Victim u/s-164 CrPC & 

 III) Ext-3       : Medical Report of Victim. 

3.    DEFENCE WITNESSES                : Nil      

4.    COURT WITNESSES/EXHIBITS     : Nil.                                                                    

                                               

 

                                                       (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                   Asstt. Sessions Judge, Udalguri, Assam 

 


